INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case No. 01-2848-CIV-MOORE
YAHWEH BEN Y AHWEH,
Hantiff,

VS, ORDER
UNITED STATES PAROLE

COMMISSION,
Defendant.

THISCAUSEcame before the Court upon Rantiff Y ahwehBenY ahweh'sM otionfor Prliminary
Injunction, filed June 29, 2001; Plaintiff'sMotion for Preliminary Injunction by Defaullt, filed July 25, 2001,
and Defendant United States Parole Commission's Motion to Dismiss for Lack of Jurisdiction, filed July
30, 2001. A hearing was held on said Mations on August 3, 2001, and argument from counsel for both
parties was heard.

UPON CONSIDERATION of the Mations, the parties responses and replies, and the evidence
and arguments presented at the August 3, 2001 hearing, the Court enters the fallowing Order denying
Defendant's Motion to Digmiss, and denying Plaintiff's Motions for Preliminary Injunction and for

Prdiminary Injunction by Defaullt.

A. |ISSUES PRESENTED

Y ahweh Ben'Y ahweh brought this action chdlenging his parole conditions and seeking declaratory
and injunctive relief under 28 U.S.C. 88 2201 and 2202 and the Religious Freedoms Restoration Act

("RFRA™),42U.S.C. § 2000bb-1. This action poses three fundamenta issues. Thefirs issueiswhether



habeas corpusis the exclusive remedy by which parolees may chdlenge the conditions imposed on ther
rdlease. If s0, this Court lacks subject matter jurisdiction over this action, and it should be dismissed
without further consderation.

The second issue is whether a parolee must exhaust his adminigtrative remedies before seeking
declaratory and injunctive relief from the conditions of hisparole. If so, this Court lacks subject matter
jurisdiction because Y ahweh Ben'Y ahweh had the right to gpped the decision of the Parole Commission,
had notice of hisright of gpped, and failed to appedl.

Thethirdissueis, if this Court has subject matter jurisdictionover this action, whether Y ahweh Ben
Y ahweh has shown that the parole conditions are invaid and that he is entitled to a preliminary injunction
preventing their enforcemen.

The Court finds that dl three of these questions should be answered in the negative. Analogous
Supreme Court and Eleventh Circuit precedent dictates that this Court find that habeas corpusis not the
exdusve remedy of parolees chdlenging the conditions of ther release. In addition, no law requires
Y ahweh BenY ahwehto exhaudt his adminigtrative remedies before pursuing thisaction. Accordingly, this
Court has subject matter jurisdictionover thisaction. However, Y ahweh Ben Y ahweh has failed to show
that heisentitled to a preliminary injunction, because he has not shown that the conditions areinvaid, and

therefore, heis not likely to succeed on the merits of his Complaint.

B. THE DISPUTED PAROLE CONDITIONS

In this action, Y ahweh Ben Y ahweh chdlenges the impaosition of the following parole conditions
upon his mandatory release, which will occur on August 17, 2001
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Y ou shall not associate or have any contact with members of the Black Hebrew
group.! This includes direct or indirect contact through any means, to include internet,
televison, radio, phone, written form or in person. Thisindudesresidence, employment,
socid or other activities, without the prior writtenapproval of your U.S. Probation Officer

Inaddition, youshdl be precluded from employment provided by membersof the
Black Hebrews or the group itsdf or associated in any manner with group members
without prior written approva of the U.S. Probation Officer.

Further, you shal be prohibited from use of the internet as a means of
communication with members of the Black Hebrews. 'Y ou shdl not possess a computer
with internet access dther persondly or as part of any employment unless approved in
writing by your U.S. Probation Officer.?

BACKGROUND FACTS

IO

Y ahwehBen'Y ahwehmoved to Miami in 1979, and began spreading his message that "blacksare
the true Jews, that God and Jesus are black, and that he has been chosen by ‘the Terrible Black God,
Y ahweh' to lead blacks fromyears of oppressionto the promised land of Isragl."® His following grew, and
by late 1980, the Nation of Y ahweh bought a Miami building known as the "Temple of Love* Many

busi nesses were established insde the Temple, and followers lived indde the Temple and gave dl ther

1 Yahweh Ben Yahweh hasindicated that this description of his religious group is inaccurate
and offendve. The Parole Commission has expressed awillingness to change thislabd. Therefore, this
Order refersto the religion as the Nation of 'Y ahweh, which is the term used by counsdl for Y ahweh
Ben Yahweh.

2 Complant, Exhibit A.

3 United Satesv. Beadey, 72 F.3d 1518, 1521 (11th Cir. 1996), cert. denied, Ben
Yahweh v. United Sates, 519 U.S. 866 (1996).

4 1d.



possessions to the Temple.®

Beyond these badc facts, the history of Y ahweh Ben Y ahweh and the religion of the Nation of
Y ahwehisahigtory of dichotomy. Ononehand, theNation of Y ahweh has been recognized asalegitimate
religion, and the Eleventh Circuit has stated that the religion "hed adherents who never became involved
inillegd activity and who were not implicated inthis conspiracy.” Indeed, at the August 3 hearing, counsel
for'Y ahwehBenY ahwehintroduced a number of followers of the Nation of Y ahweh, whichhe represented
toincdude, among others, adoctor, alawyer, abusnessexecutive, an eectrician, aregistered nurse, alegd
asssant, a lab technician, and a beauty salon owner and operator. Y ahweh Ben Y ahweh's counsel
observed that these people, and others like them in the community, "who preached and who represented
vaues of self-worth and self-reliance and independence made a contribution to the community theat for a
period of time. . . was recognized" as having "a significant positive impact on the community."”

The underdgned aso heard the tesimony of Wenddlyn Rush, who is an attorney and has
represented Y ahweh Ben Y ahweh in his parole proceedings® She characterized hersdf as an adherent
to the Nation of Y ahweh, and described the basic tenets of the rdigion.® Shetestified that she believes

that "there is one God, Y ahweh, who is the father of dl men; that the Biblein Y ahweh Ben Y ahweh isthe

5 1d

6 Id. at 1526 n.7.

7 Hearing Transcript, p. 12.
8 Id. at 30.

% Id.at 39.



greet light and the guide and the rule of faith and practice,” and "that dedtiny is determined by character,
integrity and mordity."® She further testified that followers of the Nation of Y ahweh religion "are taught
to be benevolent. We are taught to practice and protect chastity and asked to practice principles of
mordity."*

Onthe other hand, apparently at odds with these tenets, the history of Y ahweh Ben Y ahweh and
the Nation of Y ahweh is besmeared by acts of violence. The crimind trid of Y ahweh Ben Yahweh and
his co-defendants was characterized by then Chief Judge Roettger as "arguably the most violent case ever
tried infedera court: the indictment chargesthe sixteen defendants on trid with 14 murders by means such
as beheading, stabbing, occasondly by pistol shots, plus severing of body parts such as ears to prove the
worthiness of the killer."®2 Ultimately, Y ahweh Ben Y ahweh was convicted of violating 18 U.S.C. §
1962(d), which makes it unlawful for any person to conspire to violate RICO.:

I nupholdingthisconviction, the EleventhCircuit observed that the government provedthat Y ahweh
Ben Y ahweh agreed to the commission of two or more of eighteen predicate crimind acts of homicide,
attempted homicide, and arson.**  The Eleventh Circuit also determined that the government proved that

these acts "dl revolved around the smple purposes of dlencing dissenson, retdiating for community

10 |d.

1 d.

12 United Satesv. Yahweh, 792 F. Supp. 104, 105 (S.D. Fla. 1992).
13 SeeBeadey, 72 F.3d at 1525.

14 |d. at 1522-24.



resistance, and making the 'death angels aredity," and continued over approximately afive-year period.™®
It further determined that the government proved that these racketeering acts "bolstered members morae
and commitment to the group and reinforced members hodtility to the outside community.2® Lagtly, the
Eleventh Circuit stated that the jury "properly rejected [Yahweh Ben Yahweh's] argument that the
government merely showed hisinnocent association with the enterprise.’ Indeed, it held that evidence
of Yahweh Ben Y ahweh's rdigious beiefs was properly admitted at the trid because "the evidence was
relevant to show how Y ahweh exerted influence and control over the members and how he used his
preachings to justify heinous crimes'®

Faced withthese dichotomiesinextricably intertwined withthe history of Y ahwehBenY ahwehand

the Nation of Y ahweh, this Court turns to the issues presented above.

D. EXCLUSIVITY OF HABEAS CORPUS REMEDY

The Parole Commission has moved to dismiss on the ground that habeas corpusis the exdusve
means by which Y ahweh Ben Y ahweh may chalenge his parole conditions, and therefore, that this Court
iswithout subject matter jurisdiction to consider a chdlenge to parole conditions brought pursuant to 28
U.S.C. § 2201 and 42 U.S.C. § 2000bb-1. The partieshave acknowledged, and the Court agrees, that

the narrow issue of whether habeas corpusis anexdusve remedy for parolees chdlenging the conditions

15 |d. at 1525-26.

16 |d. at 1526.
7 d.
18 d.



of theair releaseisamatter of first impressonwithinthe Eleventh Circuit. However, Smilar issueshave been
addressed in both the Supreme Court and the Eleverth Circuit, and to the extent that the underlying
rationae inthose cases can be andogized to the instant case, their reasoning will be adopted and followed

by this Court.

The garting point of this andyds is the seminal case of Preiser v. Rodriquez, 411 U.S. 475
(1973). In Preiser, state prisoners brought a Civil Rights Act suit to compe the restoration of good-
conduct-time credits, which were revoked as a result of disciplinary proceedings. 1d. Restoration of the
creditswould have resulted in the prisoners immediate release on parole. 1d. The Supreme Court held
that the digtrict court did not have jurisdictionover the actionbecause, "when a prisoner is chdlenging the
very fact or duration of his physica imprisonment, and the relief he seeksis a determination that he is
entitled to immediaterel ease or a speedier release fromthat imprisonment, his sole federal remedy isa writ
of habeas corpus.” Id. at 500 (emphasis added).

However, the Preiser Court digtinguished and upheld cases in which prisoners were permitted to
bring non-habeas federal avil rights actions to challenge the conditions of their confinement in prison.
Preiser, 411 U.S. a 498. The Court distinguished these cases on the ground that "'none of the prisoners
was chdlenging the fact or duration of his physicd confinement itsdf, and none was seeking immediate
release or a speedier rel ease from confinement —the heart of habeas corpus.” 1d. Accordingly, the Court
concluded that the remedies sought in these cases, which did not go to the heart of habeas corpus, were
not the exclusive province of habess corpus. Id.

Followingthisdictain Preiser, aswell as subsequent Supreme Court cases, the Eleventh Circuit
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and the former Fifth Circuit have exercised jurisdictionover non-habess federd civil rightsactions brought
by prisoners chdlenging the conditions of their confinement. SeeLawsonv. Sngletary, 85F.3d 502 (11th
Cir. 1996); Hardwick v. Ault, 517 F.2d 295 (5th Cir. 1975). In Lawson, prison inmates of the Nation
of Y ahweh faith brought a Civil Rights Act and RFRA class action chdlenging the refusd of prisonofficds
to dlow ther religious texts within the prison. Lawson, 85 F.3d at 504-05. Thedlegaionsin Hardwick
amilarly pertained to theinterferenceof prison officas witha prisoner'srecel pt of newspapers, books, and
writing materids. The Hardwick court concluded thet the plaintiff was "chalenging the conditions of his
confinement, rather than its fact or duration,” and thus, "may bring an action under 42 U.S.C. § 1983."
Hardwick, 517 F.2d at 297.

Inaddition, while the Eleventh Circuit has never been faced with a non-habeas challenge to parole
conditions, the Eleventh Circuit has upheld non-habeas chadlenges to certain other parole decisons. For
ingance, in Clark v. State of Georgia Pardons and Parole Board, 915 F.2d 636 (11th Cir. 1990), a
state prisoner brought acivil rights action aleging that he was uncongtitutionally denied parole as aresult
of his pursuing an action for the wrongful death of his brother, and seeking prospective injunctive relief in
the form of a "change in the Board's procedure for consdering parole, so that he [would] receive a far
parole decision in the future.” Id. at 638. The district court treated the action as a petition for habeas
corpus, and the Eleventh Circuit reversed, holding that "if a State prisoner in a section 1983 action seeks
only prospective injunctive relief or damages, he does not have to seek habeas corpus rdlief.” 1d. (citing
Wolff v. McDonnell, 418 U.S. 539 (1974)).

The Seventh Circuit, onthe other hand, has resolved the specific issue before this Court — whether
achdlenge to parole conditions must be brought in the formof a petitionfor habeas corpus. Inthedirectly
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andogous case of Drollinger v. Milligan, 552 F.2d 1220 (7th Cir. 1977), the Seventh Circuit
distinguished the prison conditions cases, which need not be brought under habeas corpus, and held that
aparolee chdlenging the conditions of her parole "mus proceed by means of a petitionfor habeas corpus.”
Id. at 1225. The Drollinger court reasoned that "the nature of custody while in prison differs sgnificantly
from that experienced while on probation.” 1d. Unlike prison conditions, the court observed that
"dimination or subgtitution . . . of one of the conditions of [the plaintiff's probation would free her
substantidly from her confinement.” 1d. It concluded that this "release from custody, even if only partid,
is the traditiona function of the writ of habeas corpus,” and therefore, that habeas corpus is the only
permissible means by which such release canbe achieved. Id. (citing Preiser, 411 U.S. a 490). While
Drollinger is persuasve authority, it is not binding on this Court.

There are sound policy consderations that support the Seventh Circuit's Drollinger decison.
However, policy condgderations aside, thisCourt adheresto the underlying rationaes of the previoudy cited
Supreme Court and Eleventh Circuit cases, and leaves the contrary reasoning in Drollinger for appellate
review. The collective mandate of cases such as Preiser, Wolff, Lawson, Hardwick, and Clark is

inescapable: habeas corpus is not an exclusive remedy for parolees chalenging their parole conditions.®

Though the Parole Commission relies heavily on the Supreme Court's holdingin Preiser thet the

19 This reliance on cases addressing 42 U.S.C. 8§ 1983 actions is not misplaced, even though
the ingtant case chalenges the condtitutiondity of federal action, and istherefore not a42 U.S.C. 8§
1983 action. While some of the same condderations are not present in chalenges to federd action,
such asissues of federalism and comity, courts usudly apply § 1983 law to suits chalenging the
condiitutiondity of the actions of federd officids. See Abella v. Rubino, 63 F.3d 1063, 1065 (11th
Cir. 1995). Consequently, this Court hasrelied on § 1983 case law to determine thisissue.
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habeas corpus remedy is exclusive when the fact or duration of custody is chdlenged, that rule of law is
not gpplicable to the indant case. See Preiser, 411 U.S. at 500. The Preiser Court expressy
distinguished prisonconditions caseswhichdid not chalenge the fact or duration of the custody, and uphdd
the rule that such cases need not be brought under habeas corpus. 1d. The Parole Commisson's reliance
on Preiser isather amisreading of the holding, or an attempt to extend the holding beyond the narrow
issue presented. Regardless, this Court findsthat parole conditions cases are indisinguishable from prison
conditions cases for the purposes of determining which causes of action are available to each.

A brief compari sonof prisonconditions and parole conditions reved s ther intringc amilarity. Once
convicted and confinedinprison, aprisoner isusudly subject to certain rulesand regulations. For example,
he oftenmust wear what he istold to wear, cut his hair the length he is directed to cut it, or read only what
he is permitted to read. A challengeto these rules and regulationsis a chdlenge to the conditions of this
prison life, and, irrefutably, need not be brought as a habeas corpus petition. See generally Preiser, 411
U.S. at 498; Lawson, 85 F.3d at 504-05; Hardwick, 517 F.2d at 297.

Under certain circumstances, a prisoner may be released on parole before the expiration of his
sentence. However, aparolee is not afreeman. Though heisno longer confined within prison walls, the
paroleeremains award of the sate until the expiration of his sentence; the custodian of the parolee Imply

becomes the parole board instead of the prison warden.® And, instead of the rules and regulations of

20 See 18 U.S.C. § 4164 (providing that when a prisoner is released on mandatory release,
heis"deemed asif released on parole until the expiration of his maximum term for which he was
sentenced less one hundred and eighty days'); see also Jones v. Cunnigham, 371 U.S. 236, 243
(1963) (finding that parolee challenging the condtitutiondity of his Sate sentence wasin "custody” of the
parole board for the purposes of invoking habeas corpus relief); Clay v. Henderson, 524 F.2d 921,
923 (5th Cir. 1975) (holding that, under mandatory release statute, a mandatorily released parolee was
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prisonlife, heis subject to the condiitions imposed onhim by his new custodian, the parole board.?* These
conditions often require him to work where he is directed to work, live where he is directed to live, or
associate only with whom he is permitted to associate. A chadlenge to these rules and regulaions is a
chdlenge to the conditions of his parole life,

The Drollinger court, as discussed, distinguished the prison conditions cases by describing parole
as"byitsnatureless confining thanincarceration.” Drollinger, 552 F.2d at 1225. It further observed that
the lifting of a parole condition would free the plaintiff "substantially from her confinement,” and thét,
"figuratively spesking, one of the 'bars would be removed from her cdl.” Id. This description is certainly
accurate, but does not tell the whole story. Fundamentally, parole is not freedom, and should not be
congtrued as such. The Supreme Court, in describing "the functionof parole in the correctional process,”
has observed, "[r]ather than being an ad hoc exercise of clemency, parole is an established variaion on
imprisonment of convicted criminas”  Morrissey v. Brewer, 408 U.S. 471, 477 (1972). Thisis 0
regardless of the severity or leniency of the conditions imposed onthe parolee. Therefore, Sringent parole
conditions are not, in essence, the figurative "bars' that confine the parolee. Rather, it is the underlying
conviction and sentence that confine the parolee, that make himaward of the state rather thanafree man.
The paroleg's ultimatetrangtionto freedom is defined by the expirationof his sentence, not by the remova

of a parole condition.?

subject to the Parole Board's jurisdiction until the expiraion of his maximum term less one hundred

eighty days).
21 See 18 U.S.C. § 4164; Jones, 371 U.S. at 243; Clay, 524 F.2d at 923.

22 A parolee, released from prison on mandatory release, is under the jurisdiction of the
parole board until the expiration of sentence less 180 days, regardless of the conditions imposed upon
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Furthermore, the purposesfor and the consequences of violating prisonrulesand parole conditions
aredmilar. Prison rulesare designed to advance the rehabilitation of the prisoner, and to protect the other
prisoners, the prisonguards, and ultimatey, the community.® Analogoudy, two magjor purposes of parole
conditions are the rehabilitation of the prisoner and the protection of the public2* In addition, violaions
of prison rules and parole conditions may both result in further loss of liberty by the prisoner or parolee.
For ingtance, the violation of parole conditions may result inre-confinement in prison, or in the imposition
of gricter conditions. Similarly, the violation of prison rules may result in seclusion in solitary confinement,
transfer to amore secure prison, or in the imposition of stricter prison rules

Consequently, inthe absence of any contralling authority on thisissue, areading of current law in

hisrelease. See 18 U.S.C. § 4164; see also Jones, 371 U.S. at 243; Clay, 524 F.2d at 923.

23 For example, in Lawson v. Sngletary, the Florida Department of Corrections asserted
that it restricted the receipt of certain religious materids because it felt that the materids "presented a
serious thregt to security and order within Floridas prisons.” 85 F.3d at 504.

24 See 18 U.S.C. §4209(a) (authorizing such conditions as are reasonable "to protect the
public welfare”). See also Morrissey v. Brewer, 408 U.S. 471, 477 (1972) (noting that a purpose of
paroleis"to hdp individuas reintegrate into society as congructive individuals as soon asthey are able,
without being confined for the full term of the sentence imposed”).

25 Cf. Moreno v. Sate of Cal., 25 F. Supp.2d 1060, 1063 (N.D. Cd. 1998). The
Moreno court held that, because "violations of such [parole] conditions may result in further
incarceration, it islogica that parole conditions be considered part of the sentence.” Having found that
parole conditions are part of the underlying sentence, the court concluded that habeas corpus was the
exclusive means by which a parolee might chalenge those conditions. However, this Court does not
seetherisk of further incarceration posed by violation of parole conditions as a proper basis for
distinguishing prison conditions cases, for violation of prison rules may have smilar liberty-limiting
consequences. Indeed, the Supreme Court has aptly observed that parole "[r]evocation deprives an
individua, not of the absolute liberty to which every ditizen is entitled, but only of the conditiond liberty
properly dependent on observance of parole conditions.” Morrissey v. Brewer, 408 U.S. 471, 479
(1972).
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this drcuit would suggest that chdlenges to parole conditions should be treated no differently than
chdlengesto prisonconditions, at least for the purposes of determining what causes of actionmay be used
to chalenge each. Both are chdlenges to the prescripts of the custody, whether that custody isin prison
or parole. Nether chalenge attacksthe underlying conviction or seeksto shorten the sentence. Ultimately,
neither chdlenge expedites the moment of freedom when theindividua may no longer be classfied asa
ward of the government.® And findlly, the purposes for prison rules and for prison conditions are Smilar,
as are the consequences of violating them.

In conclusion, this Court follows the prison conditions cases and concludes that habeas corpusis
not the exclusve means by which parolees may chdlenge the conditions of thelr release. Accordingly,

Y ahweh Ben Y ahweh's action may properly be brought outside of habeas corpus.

E EXHAUSTION OF ADMINISTRATIVE REMEDIES

The Parole Commissonhas aso asked the Court to dismiss this action for lack of subject matter
jurisdiction because Y ahweh Ben Y ahweh has failed to exhaust his administrative remedies. Indeed,
because the action was designated an "origind jurisdiction” action, Y ahweh Ben Y ahweh had aright to
appeal the decision of two members of the Parole Commission to the full board of five members?” Hehad
notice of thisright of apped, yet failed to do 0.2 Instead, he filed the action now before the Court.

The narrow question of whether aparol eechdlengingthe conditions of hisrel ease mugt first exhaust

26 See 18 U.S.C. § 4164, see also Jones, 371 U.S. at 243; Clay, 524 F.2d at 923.
27 See28C.F.R.§2.27.
28 Complaint, Exhibit A.

-13-



his federa adminigtrative remedies has also not yet been directly addressed by the Supreme Court or by
the Eleventh Circuit.® To determine whether failure to exhaust federal administrative remedies preciudes
the cause of action, courts engage in atwo-step inquiry. First, courts must determine whether, under the
operdive statutes, Congress specificaly mandated an exhaugtion requirement; if so, the exhaugtion
requirement is not discretionary with the court. See McCarthy v. Madigan, 503 U.S. 140, 144 (1992);
seealso Bastek v. Federal Crop Ins. Corp., 145 F.2d 90, 94 (2d Cir. 1998). Second, if congressond
intent to require exhaugtion is not clearly apparent, courts should determine whether a common law
exhaugtionrequirement is applicable; thisinquiry gives broad discretion to didtrict courts. See McCarthy,
503 U.S. at 144; Bastek, 145 F.2d at 94.

Under this andlyss, the first matter of inquiry is whether, in enacting 28 C.F.R. § 2.27, which
provides for adminidrative appeal of "origind jurisdiction” parole cases, Congress dearly intended to
require parolees to exhaust this right of appeal before chdlengingtheir conditionsin federa court. On this
issue, the Parole Commission puts great weight on the case of Rauschenberg v. Williamson, 785 F.2d
985 (11th Cir. 1986). In Rauschenberg, the Eleventh Circuit declined to recognize a Bivens cause of
action where a parolee aleged that the parole officer mided him about the parole appeds process. Id. at

988. The court reasoned, "[W]e do not believe that the congressond purposes in designing the detalled

29 Of course, courts have held that a petition for habeas corpus may only be brought after
exhaugtion of federal adminitrative remedies, and the Parole Commission has relied on these cases.
See, e.g., Perez-Perez v. Hanberry, 781 F.2d 1477 (11th Cir. 1986); Gonzalez v. Perrill, 919 F.2d
1 (2d Cir. 1990); Merki v. Sullian, 853 F.2d 599, 600-01 (8th Cir. 1988). However, these cases are
not informative as these courts have based their decisions on the clear exhaustion requirement of habeas
corpus, which is not gpplicable to this case. None of these courts have concluded, based solely on an
examination of RFRA or the gpplicable parole Satutes, that it was Congress sintent to require
exhaudtion.
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gatutory/regulatory scheme set up under the Parole Commission and Reorganization Act of 1978 would
be served by recognizing a Bivens cause of action” under the facts dleged. 1d.

While this Rauschenber g language may be ingructive inthe ingtant case, it must be recognized that
itslegd background is dragticdly different. Unlike the plaintiff in Rauschenberg, Y ahweh Ben Y ahweh
has not asked this Court to invent a new Bivens cause of actionfor im. Rauschenberg, 785 F.2d at 988.
Rather, Y ahwehBen'Y ahwehrdieson the congressionally created causes of actioninthe RFRA and 28
U.S.C. 8§ 2201. This Court would have to extend Rauschenberg wel beyond its essentiad holding to find
that the inference of Congressiond intent, drawn from "the detailed statutory/regulatory scheme' of the
parole process, dso precludesthese expresdy-established causes of action pending exhaugtion of federd
adminigraive remedies. Id. at 988. Under McCarthy, exhaustionisonly mandatory and nondiscretionary
where"Congress specificaly mandates' it. McCarthy, 503 U.S. at 144. Therefore, thisCourt concludes
that there isnat currently a statutory exhaustion requirement for parolees who bring non-habeas dams
chdlenging parole conditions ™

Having determined that the Parole Commission's podition that exhaustionis statutorily required is
not supported, the Court turns next to the issue of whether a common law exhaudtion requirement is

goplicable. Initidly, it isimportant to recognize that requiring exhaustionhas many benefits. See McKart

30 Notably, there is reason to believe that if Congress were to vist the issue today, it might
well, and for good reason, impose an exhaugtion requirement on parolees. This belief isbased on the
recent passage of the Prison Litigation Reform Act ("PLRA"), 42 U.S.C. § 1997(a), which requires
prisoners to exhaust their adminigtrative remedies before chalenging the conditions of their prison
facility in federd court. However, this Satute is expresdy limited to prisoners confined in ajail, prison,
or other correctiona facility. Congress has not yet expanded the PLRA to include parolees, whether
by design or oversight, and it is not for this Court to speculate whether or when Congress might impose
such arequiremen.
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v. United Sates, 295 U.S. 185, 193-95 (1969). Exhaustion avoids "premature interruption of the
adminigraive process’ and dlows the exercise of proper "executive and adminigrative autonomy.” Id. at
193-94. In addition, "frequent and deliberate flouting of the adminidrative processes could weaken the
effectiveness of an agency by encouraging people toignoreitsprocedures.” Id. a 195. Findly, requiring
an individua to pursue his adminidrative remedies, may, if he is successful, obviate the need for court
interference. Id. at 194-95.

However, in spite of these benefits to exhaustion, the common law exhaugtion requirement is
permegted with exceptions. These exceptions are clearly stated in McCarthy v. Madigan, in which the
Supreme Court held that a prisoner who brought a Bivens clam and was seeking only monetary damages
was not required to exhaust administrative remedies provided by the Bureau of Prisons grievance
procedures. McCarthy, 503 U.S. at 149.3! Firg, the Supreme Court held that exhaustionshould not be
required whereit may “occasion undue preudice to subsequent assertion of acourt action.” Id. at 147.
Second, the Court hdd that exhaustion is not required where an adminigtrative remedy would be
inadequate. For example, the adminitrative remedy may beinadequate when an agency “lacksingtitutiona
competenceto resolve the particular type of issue presented, such as the condtitutionality of a satute,” or
“where the challenge is to the adequacy of the agency procedureitsef.” Id. at 147-48. Third and findly,
the Court held that “an adminigrative remedy may beinadequate where the adminigtretive body has been

shown to be biased or has otherwise predetermined the issue before it.” 1d. at 148.

31 The McCarthy caseis disinguishable from the ingtant case in that it would be within the
scope of the authority of the Parole Commission to grant the relief sought by Y ahweh Ben Y ahweh.
McCarthy, 503 U.S. at 149. However, McCarthy is contralling to the extent that the other listed
exceptions to the exhaustion requirement may be applicable to thiscase. 1d.
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Y ahwehBen Y ahweh's action fals into the second category and, to alesser extent, into the third
category of exceptions listed in McCarthy, and therefore, the common law exhaustion requirement does
not necessarily gpply. McCarthy, 503 U.S. at 147-49. One agpect of Y ahweh Ben Y ahweh's chdlenge
is his dlegation that the Parole Commisson improperly rdied exclusvey on his conviction in determining
that he poses a risk to the community. This dlegation may be characterized as a chdlenge to the
"procedures’ employed by the Parole Commission in setting his specia parole conditions, and therefore,
is exempted from the exhaustion requirement. See id. at 147-48. Inaddition, itisfair to concludethat the
adminigtrative apped presented little hope for Y ahweh Ben Y ahweh that the Parole Commission would,
under these established procedures, reverseitsunderlying determination that Y ahweh Ben Y ahweh poses
an extreme risk to the community.®  Rather, al parties recognized that the fundamental issue on appeal
inevitably would have been the vdidity of the parole conditions in light of the RFRA and the First
Amendment.3 While the Parole Commissionhas great expertise in determining an individua’ srisk leve,

and in setting appropriate restraints on his releasg, its inditutional competence may be less suited to the

32 Thisisnot to say that the Parole Commission was biased. Indeed, to the contrary, the
Court finds no support in the record for Y ahweh Ben Y ahweh's conclusory dlegations that the Parole
Commission was hostile and biased againgt him. However, based on its review of Y ahweh Ben
Y ahweh'’s conviction, the Parole Commission has, over the course of Y ahweh Ben Y ahweh's
incarceration, repeatedly found that Y ahweh Ben Y ahweh poses arisk to the community, asis
discussed in more detail in the following section.  Therefore, while this conclusion is certainly not unfar
or biased, it can safely be characterized as highly likely to be upheld, or “predetermined.” 1d. at 148.

3 At the May 2, 2001 parole hearing, Y ahweh Ben Y ahweh protested when the parole
examiner explained the conditions that would likely be imposed on hisrdease, saying, “thet’s denying
me the right to practice my faith.” Hearing, Exhibit G, page 6. The parole examiner responded, “Well,
I’m just telling you that’ s likely what’ s going to happen to you. 'Y ou know, that’s going to be your
argument.” 1d. Thisdiaogue suggests that both parties knew that the centra issue was and would be
the vaidity of the conditions under RFRA and the First Amendment.

-17-



evauation of these highly complex condtitutiona and Statutory arguments. Seeid.®*

Findly, it isimportant to note that the Supreme Court has committed the decision of whether to
require common law exhaugtion in a given case to the “sound discretion of the digtrict courts” NLRB v.
Industrial Union of Marine & Shipbuilding Workers of Am., 391 U.S. 418, 426 (1968). Smilaly, the
Eleventh Circuit has observed that commonlaw “exhaudtion is not ajurisdictiona doctrine, but one subject
to the discretion of thetrid court.” Panola Land Buyers Ass'n v. Shuman, 762 F.2d 1550, 1556 (11th
Cir. 1985); see also Jean v. Nelson, 711 F.2d 1455, 1505 (11th Cir. 1983) (“[A]lthough as a generd
matter judicid economy and deference to adminidrative tribunds require a plantff to pursue al
adminidrative remedies prior to requesting rdlief in court, circumstances may mitigate againgt exhaustion
inagiven case”). On the specific facts of this case, awaiver of the common law exhaustionrequirement
and anexercise of jurisdictionis eminently appropriate inlight of the quickly approaching mandatory rel ease
date and the likdihood of gppelate review, which would be aided by a complete determination by this
Court of the issues presented.

Having concluded that Y ahweh Ben Y ahweh was not required to seek relief through habeas

corpus, and that he was not required to exhaust his adminigtrative remedies, this Court denies the Parole

3 In Irwin v. Hawk, 40 F.3d 347 (11th Cir. 1994), the Eleventh Circuit required a prisoner
who brought a Bivens clam to exhaust certain Bureau of Prison remedies, even though denid of his
cam may have been likdly. 1d. a 349. The court relied in part on a Seventh Circuit case finding that
exhaugtion should be required even when relief is unlikely, because a Satement of the reasons for the
denid could be helpful to the didrict court in congdering the merits of thedaim. 1d. (quoting Greene
V. Meesg, 875 F.2d 639, 641 (7th Cir. 1989)). Unlike the Irwin and Greene cases, the Parole
Commission has dready given its detailed reasons for previoudy denying Y ahweh Ben Y ahweh's
requests for release and now for imposing specid conditions on his mandatory release. Therefore,
further development of the record on apped would not assist with this Court’ s eval uation of the
condtitutional and RFRA issuesimplicated by the Parole Commission’s actions.
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Commisson's motion to dismiss for lack of subject matter jurisdiction. Accordingly, this Court exercises
jurisdiction over this action, and proceeds to consder the merits of Y ahweh Ben Y ahweh's motion for

preliminary injunction.

E. PRELIMINARY INJUNCTION

1. Requidte Elements of Prdiminary Injunction

In order to obtain a preiminary injunction enjoining the Parole Commission from enforcing the
parole conditions, Y ahweh Ben Y ahweh must show that (1) there is a substantid likelihood that he will
ultimately prevail on the merits; (2) there is a substantid threet of irreparable harm to him if the injunction
isnot issued; (3) the threatened harmto him outwe ghs the threatened harmto the Parole Commissonfrom
issuance of the injunction; and (4) the granting of a prdiminary injunction will serve the public interest. See
Panama City Med. Diagnostic, Ltd. v. Williams 13 F.3d 1541, 1545 (11th Cir. 1994). This Court
concludes, upon examining the disputed parole conditions in light of the gpplicable legd standards, that
Y ahweh Ben Y ahweh has not shown a substantiad likelihood that he will ultimatey prevail on the merits.

Accordingly, consderation of the remaining factors is not necessary.

1. Applicable lega standards

Y ahweh Ben Y ahweh dleges that his parole conditions violate his rights under both the First
Amendment and the Religious Freedoms Restoration Act ("RFRA™), 42 U.S.C. § 2000bb. In order to
show that his parole conditions violate his First Amendment freedoms of religion, speech, or association,
Y ahweh Ben'Y ahweh must showthat the parole conditions are not "reasonably related" to his rehabilitation
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or to the protection of the public. See, e.g., United Statesv. Smith, 618 F.2d 280, 282 (5th Cir. 1980)
(applying the "reasonably related" test to First Amendment challenge to parole conditions).*® The Smith
court held that the existence of this reasonable reation "mug be ascertained in light of (1) the purpose
sought to be served by the probation; (2) the extent to which conditutiona rights enjoyed by law-abiding
dtizens should be accorded to probationers; and (3) the legitimate needs of law enforcement.” Id. (citation
omitted).

The RFRA standard, on the other hand, "provides statutory protection for religious practice that
is broader than the core conditutiond right,” and therefore, demands more of the Parole Commission.
Lawson v. Sngletary, 85 F.3d 502, 511 (11th Cir. 1996).% In order to state a dam under RFRA,
Y ahweh Ben Y ahweh mugt fird show that his parole conditions substantialy burden the exercise of his
gancerdy hdd rdigious bdiefs, if he does so, the Parole Commission must then demondrate that (1) the
parole conditions were imposed in furtherance of a compeling government interest, and (2) the parole
conditions are the least redtrictive means of furthering that compelling government interest. See42 U.S.C.

§ 2000bb; see also Gibson v. Babbitt, 223 F.3d 1256, 1248 (11th Cir. 2000); Fawaad v. Jones, 81

35 Seealso United Sates v. Shave, 186 F.3d 839, 843 (7th Cir. 1999) (holding that "a
court will not strike down conditions of release, even if they implicate fundamenta rights, if such
conditions are reasonably related to the ends of rehabilitation and protection of the public from
recidivism’); United States v. Terrigno, 838 F.2d 371, 374 (9th Cir. 1988) (same).

36 InCity of Boernev. Flores, the Supreme Court held that RFRA violated Congress 8 5
enforcement powers, and was therefore uncongtitutional as it gpplied to sate action. 521 U.S. 507
(1997). However, the Eleventh Circuit has continued to apply the heightened RFRA standard to
federa action. See Gibson v. Babbitt, 223 F.3d 1256, 1258 (11th Cir. 2000). Therefore, the RFRA
is gpplicable to the case a bar, which chalenges only federa action. Furthermore, pre-Flores cases
applying the heightened RFRA standard to stete action are il relevant and controlling to the extent that
they may be extrapolated to RFRA challengesto federa action.
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F.3d 1084, 1086-87 (11th Cir. 1996) ("RFRA now would require usto apply strict scrutiny to the prison
regulaion.”); Gunning v. Runyon, 3 F. Supp.2d 1423, 1433 (S.D. Fla. 1998). However, ingpplying this
heightened test, the Court must, evenunder RFRA, take into cons derationthe unique environment inwhich
the burden occurs. See Lawson, 85 F.3d at 509-11 (observing that the " Supreme Court has higtorically
applied the compdling interest standard somewhat differently depending on the context in which the
protected right arose," and therefore, tempering the RFRA compelling interest test by consdering the
specia circumstancesof the prison environment); seealso Tinker v. DesMoinesIndep. Cmty. Sch. Dist.,
393 U.S. 503, 736 (1969) (holding that First Amendment guarantees must be "gppliedinlight of the specia

characterigtics of the.. . . environment").3’

1. Applying the RFRA drict scrutiny test

a Subgtantid burden on the exercise of ardigious belief

Y ahweh Ben Y ahweh has shown that the parole conditions subgtantialy burden his exercise of
religion. The Eleventh Circuit has aready recognized that the Nationof Y ahweh congtitutes a rdligion for

the purpose of this andyss. United States v. Beadey, 72 F.3d 1518, 1526 (11th Cir. 1996), cert.

37 In Lawson, the Eleventh Circuit observed that, by "referring to the ‘compelling interest
test,” Congress obvioudy intended for courts to look for guidance to those cases employing that term.”
Lawson, 85 F.3d a 508. However, to date, no published opinion has andyzed First Amendment or
RFRA challenges to parole conditions under the "compelling interest test.” Therefore, RFRA could,
conceivably, be interpreted to require only that parole conditions "reasonably relate’ to the purposes of
parole, asthisis the most demanding test that has been gpplied to parole conditions that encroach upon
Firs Amendment freedoms. See, e.g., Smith, 618 F.2d at 282. Nevertheless, because the law is
unsettled, the Court has gpplied the dtrict scrutiny test asit is sat forth in RFRA and leaves for appdllate
consderation afurther pronouncement on the precise contours of this test.
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denied, Ben Yahweh v. United States, 519 U.S. 866 (1996). In addition, the parole conditions certainly
have burdened the exercise of that religion by prohibiting Y ahweh Ben Y ahweh from associaing with his
followers without advance permisson. The government argues that this burdenis not substantia because
Y ahweh Ben Y ahweh may dill practice his rdigion on his own; specificdly, he may pray, believe, sudy,
read, research, or perform ceremonieswithout associating with other followers. However, Y ahweh Ben
Y ahweh counters that his exercise of religion is substantidly burdened because he can no longer perform
these religious activities with other believers.® The Court must agree. A regtriction that prohibits an
individua from engaging in group worship, but alows solitary worship, must be characterized as a
ubstantia burden when group worship has been shown to be an important aspect of the religion.
Because Y ahweh Ben Y ahweh has shown that his burden is substantia, the government must
demonstrate, under RFRA, that it seeks to advance a compdling interest, and that the parole conditions
are the least redtrictive means capabl e of protecting that interest. Thesefactorsarethen consdered in light

of the unique circumstances of parole. See Lawson, 85 F.3d at 509-11.

b. The government's compe ling interest

The Court is satisfied that the Parole Commisson has shown that, in ariving at Y ahweh Ben
Y ahweh's parole conditions, it sought to advance a compelling government interest. At ahearing held on

May 2, 2001, a parole examiner recommended that specia conditions be imposed on Y ahweh Ben

38 For example, Yahweh Ben Y ahweh put on evidence that an important aspect of his
religion is the observance of three high holy days each year, in which the followers gather at a specified
location. Under the parole conditions, Y ahweh Ben Y ahweh cannot attend these events without
advance permission from his parole officer.
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Y ahweh's mandatory rel ease, because Y ahweh Ben Y ahweh " poses an extreme risk to the community.'®
The protection of the public froma parolee who "poses an extreme risk to the community" is of paramount
importance, and the Court has little difficulty in arriving at the conclusion that such protection condtitutes
acompdling government interest.

Y ahweh Ben Y ahweh, however, disoutes the underlying determination that he poses an extreme
risk to the community. He argues that the determination is inherently flawed because the Parole
Commission considered no evidence other than his conviction in reaching its concluson. However,
Y ahweh Ben Y ahweh provides no law in support of his position that the Parole Commission is obligated
to congder evidence other than the underlying conviction. 'Yaweh Ben Yahweh will remain under the
jurisdiction of the government because of that very convictionuntil the year 2008.°° The proposition that
his custodian, the Parole Commission, cannot rely heavily, evenexdusvey, onthat convictioninevauating
hisrisk level and in determining the appropriate scope of his freedom is unsupportable

Herethe Parole Commission's determination that Y ahweh Ben Y ahweh poses an extreme risk to
the community is clearly supported by the underlying conviction. As discussed, the Eleventh Circuit
concluded that Y ahweh Ben Y ahweh "used the rdigion as ameans of exhorting his followers to commit
the racketeering acts' discussed above. Beadey, 72 F.3d at 1527. Similarly, it was noted that Y ahweh

BenY ahweh"ordered hisfollowersto commit numerous acts of murder, secure in the knowledge that his

39 Parole Commission Response, Exhibit H.
40 Seel18U.SC. §4164.

41 The parole gatute, pursuant to which parole conditions are set, dlows consideration of
"the nature and circumstances of the offense’ and "the history and characterigtics of the parolee” 18
U.S.C. §4209(a).
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orderswould be carried out.” Id. at 1526. Findly, thecourt concluded that these acts"dl revolved around
the ample purpose of dlencing dissension, retdiating for community resstance, and making the 'degth
angels aredlity." Id. at 1525-26. Rdying on these Eleventh Circuit findings, the Court findsthet the Parole
Commission was judtified in determining that Y ahweh Ben Yahweh poses an extreme risk to the
community.

To the extent that counsel for Y ahweh Ben Y ahwehdleged in ord argument that bias or hodtility
taintedthe Parole Commisson'sdecison, the Court findsthat these dlegations are conclusory innatureand
wholly unsupported by the record. In fact, the record contains evidence to the contrary. A review of the
record demonstrates that the Parole Commissiongave due considerationto Y ahweh Ben'Y ahweh'sparole
requestsinprior hearings. For instance, at ahearing held on August 6, 1996, aparole examiner considered
evidence of Y ahweh Ben Y ahweh's exemplary prison record, and evidence aimed at discrediting his
convictionand sentence, but ultimately found that Y ahwehBen Y ahweh should not be rel eased on parole.?
The examiner based this decision in part on his finding that Y ahweh Ben Yahweh posed a risk to the
community by virtue of his"strong influence on the members of histemple” WhenY ahwehBenY ahweh
appeded that decision, the United States Parole Commission upheld the denial of parole®® It noted that
a "parole proceeding is not the proper venue in which to" chdlenge the evidence supporting the RICO
conviction, and agreed that Y ahweh Ben Y ahweh posed arisk to the community.

Again on February 22, 2001, Y ahweh Ben'Y ahwehrequested that he be released on parole, this

42 Parole Commission Response, Exhibit C.

43 Parole Commission Response, Exhibit F.
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time on an emergency basisto join his aling father.** The government opposed the release because it felt
that he was dill "athreat to the community.” After Y ahweh Ben Y ahweh's father passed away, the Parole
Commission denied the request, in part because the emergency had subsided, and in part because an
immediate release "does not provide time for release planning.” In short, the Parole Commission never
summarily denied his requests; rather, it considered Yahweh Ben Yahweh 's requests, evaluated his
evidence aswdl as the evidence from the government, and provided reasons for denying the requests.
Therefore, no bias or hodility can be said to have tainted the Parole Commisson's determination that
Y ahweh Ben Y ahweh poses arisk to the community.

Because Yahweh Ben Yahweh has not produced any evidence showing that the Parole
Commission was biased, and because the underlying convictionamply supports the Parole Commission's
determination, this Court finds that the Parole Commission, in impodng the parole conditions, sought to
advance the compdling government interest of protecting the public from a parolee who has been
determined to pose an extreme risk to the community. Having found that the Parole Commisson has
demonstrated a compelling government interest, the Court mus next determine whether the Parole
Commission has shown that the parole conditions are the least redtrictive means capable of protecting that

interest.

C. Theleast redtrictive means capable of protecting the compdlling interest

Y ahweh Ben Y ahweh further arguesthat, evenif the Parole Commission has shown acompelling

44 Parole Commission Response, Exhibit G.
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government interest, these parole conditions are exceedingly broad, and cannot conditute the least
redrictive means of protecting that compelling interest. The determination of whether the conditions are
the least redtrictive means capabl e of protecting the government's compd ling interest entails an examination
of the breadth of the conditions inlight of the compdlinginterest, and aconsiderationof any less restrictive

dternatives.

1. The breadth of the conditions

The contested parole conditions have been set forth verbatim above. They are certainly broad
conditions, yet they are not necessarily overbroad. At first glance, they appear to prohibit Y ahweh Ben
Y ahweh from engaging in any religious activity with hisfollowers, livingwithhis followers working for his
followers, or contacting or communicating with them by any means.*®* However, a more careful
examination of the parole conditions reveds that Y ahweh Ben Y ahweh is not absol utely prohibited from
engaging in these activities. Rather, each contested parole condition is tempered by the phrase, "without
the prior written approval of your parole officer."® This caveat on the conditions is highly significant to
an evduation of their breadth. This phrase provides a great deal of flexibility and discretion asit hasthe

potential to expand the scope of Y ahweh Ben Y ahweh's freedoms as he reintegrates into our community,

45 Thelimitations on living with his followers and being employed by them have been included
in the RFRA andysis because such activities could, conceivably, be consdered an aspect of Yahweh
Ben Yahweh's exercise of rdigion. Thisis because, a the height of the religion, many followers worked
exclusvey for the Nation of Yahweh, and lived commundly in the Temple. See Beadey, 72 F.3d at
1521.

46 Complaint, Exhibit A.
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and as his parole officer gainstrust in his successful rehabilitation over the course of the parole period.

This Court smply will not assume, before the conditions are implemented, that the parole officer
will arbitrarily and capricioudy deny any request that might be made by Yahweh Ben Yahweh. Asthe
Assgant United StatesAttorney noted at the hearing, the parole officer might, upon advancerequest, dlow
Y ahweh Ben Y ahweh to attend awedding, or afunerd, or to join some other activity involving Nation of
Y ahweh followers. The requirement of written permisson Smply ensures that the government will have
advance notice of any association or communication by Y ahweh Ben Y ahweh with hisfollowers, and an
opportunity not to alow that contact if it poses an unacceptable risk to the community.

Granted, this advance permisson requirement is, itsdf, a broad condition. However, if the
requirement that Y ahweh Ben Y ahweh obtain advance permisson before associating or communicating
withany of hisfollowersis the least restrictive means by which the safety of the public may be preserved,
thenitis not overbroad. Accordingly, the Court next turns to a congderation of whether less redtrictive

conditions could achieve that same interest.

2. Avalability of less redrictive dternatives

Y ahweh Ben Y ahweh argues that the compelling government interest — protection of the public —
would be satisfied by the imposition of less redtrictive conditions. Specificaly, he argues that no risk of
harm would ariseif he were permitted to live with his followers, be employed by them, more generdly
associate and communicate with them, and continue to broadcast his rdigious message through hiswebsite
and histdlevison program. If heis correct, the conditions are overbroad.

Firgt, Y ahwehBenY ahweh positsthat the conditions prohibitingtheseactivities are necessarily too
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restrictive because he hasbeen performing many of the activities without incident from within prison. For
instance, hereceivesNationof Y ahweh vistorsin prison, sends and receives correspondenceto and from
Nationof Y ahwehfollowersin prison, runs hiswebsite fromprison, and hasbroadcast atelevisonprogram
from prison.  Therefore, he argues, more redrictive parole conditions that prohibit these seemingly
innocuous activities must be overbroad.

The Court cannot agree. A parolee, no longer confined by prison walls and no longer subject to
near-constant supervison, has more opportunity to violate the law or to incite violaions of the law when
heisoutsdeof prison. Indeed, the activity of operating ardligious website and televison program, though
harmless when performed from within the tightly-monitored prison sysem, could concelvably take on a
dramaticdly different character when performed outside the reach of prisonsupervison. Smilarly, written
correspondence, which is often screened in prison, dso may take on a different character when not
screened by prison officids. Findly, Yahweh Ben Y ahweh's receipt of vistors of the Nation of Y ahweh
fath in prison, where the vigtors names are recorded and the length of the vigt limited, is an entirely
different matter than his unsupervised association with Nation of Y ahweh followers outside of prison.
Unsupervised association could more eadily result in precisely those ends the Parole Commission sought
to prevent, such as recidiviam or the indtement of vidlent acts. Therefore, a parole condition is not
necessaily overbroad just because it prohibits activitiesthat the parol eehad safdy performed withinprison.

Second, Yahweh Ben Y ahweh asserts that the conditions are more restrictive than necessary
because he is not only prohibited from regjoining his co-conspirators or other convicted felons, but also is
prohibited from rgoining the peaceful, law-abiding followers of the Nation of Yahweh. He argues that
asociating with peaceful, law-abiding followers would provide him with a safe and stable life that would
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advance his rehabilitation and reintegrationinto the community, and not pose arisk to the community. The
Court, of course, agrees that there are followers of the Nation of 'Y ahweh who are peaceful, [aw-abiding
individuds— indeed, exemplary citizens. See Beadey, 72 F.3d at 1526. Furthermore, these exemplary
dtizens may very wdl be the individuds with whom Yahweh Ben Yahweh now seeks to associate.
However, there are two problems with indiscriminately alowing such association.

Firgt, the Court, and presumably the Parole Commission, cannot contemplate any less restrictive
means of prohibiting associaion with the crimind factions of the Nation of Yahweh. Thereis no readily
apparent mechaniamfor diginguishing the peaceful, law-abiding followersfromthosewho are not peaceful,
and not law-abiding. In part because of thisproblem of distinguishing law-abiding membersfrom non-law-
abiding members, courts have repeatedly uphdd parole conditions that restrict association with entire
crimind enterprises, evenwhenthoseenterprises may have legitimatepurposesand law-abidingmembers.#’
For example, inMalone v. United Sates, 502 F.2d 554 (Sth Cir. 1974), cert. denied, 419 U.S. 1124
(2975), an individud convicted of exporting firearms to the Irish Republican Army chdlenged parole
conditions that required that he " (1) not participate inany American I rish Republicanmovement; (2) belong
to no Irish organizations, culturd or otherwise; (3) not vidt any Irish pub; and (4) accept no employment

that directly or indirectly associates imwithany Irishorganizationor movement.” 1d. at 555.% The Ninth

47 While the conviction here was not based on the prosecution of areligion, and while the
Nation of Y ahweh was not itsef convicted, the Nation was named as the crimina enterprise through
which the crimes were committed. See Beadey, 72 F.3d a 1525 (" Substantia legd precedent permits
awide range of legitimate enterprises to be named as the vehicle through which racketeering acts are
committed.”).

48 See also United Sates v. Showalter, 933 F.2d 573, 574-76 (7th Cir. 1991) (upholding
condition of supervised release that prohibited defendant, convicted of possession of unregistered
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Circuit uphdld these conditions. Id. at 557. Admittedly, the legd andyss employed in these cases was
not based on RFRA, which demands gtrict scrutiny.  Nevertheless, these cases demondtrate that such
conditionsarenct entirdy foreignto the parole sysem. More precisely, even under RFRA, such conditions
may be dlowed if they are no broader than necessary to achieve the compelling interest of the Parole
Commisson.

The second and probably more important problem with indiscriminately dlowing Y ahweh Ben
Y ahweh to associate with Nation of Y ahweh followers liesin the control that Y ahweh Ben Y ahweh has
been found capable of widding over them. For instance, the Parole Commission concluded, after the
Augus 6, 1996 hearing, that Yahweh Ben Yahweh "appears to have had complete control of his
members.™® Thisfinding is supported by his convictionand the Eleventh Circuit's opinion in Beasley, 72
F.3d at 1527. Inanided world, the Court would prefer to believe that Y ahweh Ben Y ahweh would not
incite peaceful, law-abiding dtizens to commit acts of violence; in the red world, the fact remains that he
is currently serving afederd sentence for doing precisdly thet.

Consequently, this Court findsthat lessredtrictive conditions may fal to achieve the compdling and
legitimate government interest of rehakiilitationand protection of the public. The Parole Commissonneed
not wait for harm to occur before awakening to itsresponghility of protecting the community. Therefore,

the parole conditions survive RFRA strict scrutiny, and thisCourt concludesthat Y ahweh Ben'Y ahwehhas

firearm, from associating with other skinheads and neo-Nazis); United States v. Schiff, 876 F.2d 272,
276-277 (2d Cir. 1989) (upholding specid release conditions imposed on individua convicted of tax
evason that prohibited him from associating with organizations advocating violation of or
noncompliance with tax laws).

49 Parole Commission Response, Exhibit C.
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faled to show alikdihood of success on his RFRA clam.

d. The unique circumstances of parole

Notably, were it not for the fact of the underlying conviction, and the fact that Yahweh Ben
Y ahweh's sentence is seven years from being fully-served, this case would take on an entirdy different
character, and indl likelihood, end ina different result. Because this Court's decision depends partidly on
the specid circumstances of the parole environment, the RFRA andysis is best concluded with a
recognition of those specia circumstances. See Lawson v. Sngletary, 85 F.3d at 509-11; see also
Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 736 (1969).

The Supreme Court has observed thet parole "conditions restrict [ parol ees] activities subgtantidly
beyond the ordinary restrictions imposed by law onanindividud citizen." Morrissey v. Brewer, 408 U.S.
471, 478 (1972). The Court further described the "function of parole in the correctiona process,”
observing that, "[r]ather than being an ad hoc exercise of clemency, paroleis an established variation on
imprisonment of convicted criminds” 1d. at 477. FHndly, parole conditions are not of indefinite duration;
they terminate at the expiration of the sentence, or, in the case of mandatory release, one hundred and
eighty days prior to the expiration of the sentence™® Therefore, in Yahweh Ben Yahweh's case, these
parole conditions may extend only to the year 2008.

Thisisnot to say that parole officers have free reign in controlling the lives of parolees. Rather,

under the RFRA, those parole decisons that substantially burden the exercise of religion must 4ill stand

%0 See18U.S.C. §4164.
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up to drict scrutiny by the judiciary, as the conditions in this case have. However, that strict scrutiny is
performed with avareness of the unique circumstances of parole — the unique circumstance being that a
parolee hasbeenduly convicted and sentenced, and has not yet fully served that sentence. Because of this
circumstance, the parolee is not in the same positionvis a vis the government as an innocent citizenis. In
other words, under RFRA, the government may reach its hand farther into the religious freedoms of a
parolee than of an innocent dtizen, as long as the government has a compelling and legitimate interest in

doing s0, and reaches no farther than it must.

I\YA Applving the Firg Amendment test

Having found that the parole conditions satisfy the RFRA dtrict scrutiny tet, the Court need not
belabor itsdiscussonof the condtitutiondity of the conditions under the less-demanding First Amendment
test. As aready discussed, courts have repeatedly used the less onerous "reasonably related” test to
evauate chdlengesto parole conditions that burden protected rights. See, e.g., United Statesv. Smith,
618 F.2d 280, 282 (5th Cir. 1980); United Statesv. Shave, 186 F.3d 839, 843 (7th Cir. 1999) (holding
that "a court will not strike down conditions of release, even if they implicate fundamentd rights, if such
conditionsarereasonably related to the ends of rehabilitationand protection of the public fromrecidiviam’);
United States v. Terrigno, 838 F.2d 371, 374 (Sth Cir. 1988) (same). In other words, conditions that
burden a parolee's Firss Amendment rights to freedom of religion, freedom of speech, or freedom of
association must be "reasonably related” to the legitimate purposes of parole.

Because this Court has found that the Parole Commission's purpose was the protection of a
compdling government interest, and that these conditions are the least redtrictive means by which the
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government canprotect that interest, the parole conditions are necessarily "reasonably related” to legitimate
parole purposes. Therefore, the parole conditions are congtitutional under the First Amendment, and

Y ahweh Ben Y ahweh has not shown alikdihood of success on his Firs Amendment clams.

a Threatsto Y ahweh Ben Y ahweh

The Court pauses to note that Y ahweh Ben Y ahweh has dleged that the parole conditions are
uncondtitutional because the deprivation of his right to freedom of association puts his life in jeopardy.
Specificdly, Yahweh Ben Yahweh argues that, without the protection of his followers, he could be
assassinated. This dlegation was not consdered in the RFRA analyss because, while there are many
aspects to the free exercise of reigion, the right to receive physicd protection from felow beieversis
generdly not one of them. However, this burden could be relevant to Y ahweh Ben'Y ahweh'sfreedom of
asociation clam, and thus, is briefly evduated here.

At the prdiminary injunction hearing, several aleged threats againg Y ahweh Ben Y ahweh were
admitted into evidence. The exhibitswere: (1) aletter to Y ahweh Ben Y ahweh from awoman who was
not permitted to see him in prison, and who wrote that she would give him "an ass-kicking";** (2) ashort
audio tape of amessage |eft on the Nation of Y ahweh answvering service inwhichthe unidentified speaker
uses profanity and says he is going to assassinate Y ahweh Ben Yahweh;>? (3) a brief emall from "Erik

Mikealson,” who wrote that Yahweh Ben Yahweh should "watch those blagphemous, Masonic

51 Heaing, Exhibit A.

52 Heaing, Exhibit B.
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terminologies you al use lest you fed a TRUE Hebrew sword and get cut off";>3 (4) an envelope, which
alegedly disclosed the possible locations the Parole Commission was considering to place Y ahweh Ben
Y ahwehbefore ether he or hisattorney knew of them, and contained the words "Prince Hall, Egypt, shdll
pay";>* and findly, (5) aletter to the prisonwardenfromthe United States Probation Office in the Eastern
Didrict of Oklahoma, indicating itsobjectionto Y ahwehBenY ahwehresding in Oklahoma, and discussing
therisk to his personal safety because of the "Caucadan, traditional Chrigian individuads' who resdein
Oklahoma*®

While some of these exhibits are threatening, others are less clear. Specificaly, the recorded
message and the email certainly may be consdered possible threats. However, the letter is more in the
nature of aletter from a spurned acquaintance than from apotentia assassin. Also, the envelope may be
characterized as hogtile, but istoo vague to be construed as an assassination threat. FHndly, the letter to
the prison warden, discussng the hodtility of Oklahomans, is irrdevant to his safety as Y ahweh Ben
Y ahweh will beliving in Miami.

Regardless, the Court cannot concludethat Y ahweh Ben Y ahweh's right to associate, and thus to
recalve physcd protectionfromhisfollowers, trumps the Parole Commission's duty to protect the public.
Association with his followers is not the only way, or probably even the safest way, for Yahweh Ben
Y ahwehto protect himsdf. Rather, he should keep his parole officer informed of any threatshe receives,

and seek protection from the police and other authorities to the extent it is necessary.

53 Hearing, Exhibit C.
54 Hearing, Exhibit D.

55 Heaing, Exhibit E.
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V. Denid of the Mation for Prdiminary Injunction

Insummary, Y ahwehBen'Y ahwehisnot entitled to prdiminary injunctive rdlief because he hasnot
shown alikelihood of success on the merits of @ther hisdam under the RFRA or hsdamunder the First
Amendment. He hasfalled to show a likdihood of success under RFRA because, even though he has
shown a substantial burden on his exercise of rdigion, the government has shown that it is protecting a
compdlinginterest and isusing the least redtrictive means avalable to protect that interest. See 42 U.S.C.
82000bb-1; seealso Gibson, 223 F.3d at 1258; Fawaad, 81 F.3d a 1086-87; Gunning, 3F. Supp.2d
a 1433. He hasfailed to show alikdihood of success on his First Amendment claim because the parole
conditions are reasonably related to the legitimate purposes of parole. See Smith, 618 F.2d at 282.

Therefore, his maotion for preliminary injunction must be denied.

G. PRELIMINARY INJUNCTION BY DEFAULT

Having found that Y ahweh Ben'Y ahweh has not shown alikelihood of success on the merits, and
isnot entitled to a preiminary injunction, it would clearly be ingppropriateto grant Y ahwehBen'Y ahweh's
moation for preliminary injunctionby default, regardless of whether the Parole Commission's response was

timely filed,

- 35-



H. CONCLUSION

ACCORDINGLY, itis

ORDERED AND ADJUDGED asfollows.

1 Defendant's Motion to Dismissis DENIED.

2. Haintiff's Motion for Preliminary Injunction is DENIED.

3. Haintiff's Motion for Prdliminary Injunction by Default is DENIED.

DONE AND ORDERED in Chambers at Miami, Florida, this day of August, 2001.

K. MICHAEL MOORE
UNITED STATESDISTRICT JUDGE

Copies provided:
J. Kirk Ogrosky, AUSA
Jon Allen May, Counsd for Plaintiff
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